STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 17,638

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals the decision by the Departnent of
Aging and Disabilities (DAD) substantiating a report of abuse
by the petitioner against a nentally disabled adult. The
prelimnary question in this case is whether the Departnent
can rely on "hearsay" evidence to prove the allegations in

this case if the purported victimis unavailable to testify.

DI SCUSSI ON

This case concerns the "substantiation” by DAD of a
report that in Novenber 2001 the petitioner struck and bruised
"J.R", a nentally disabled adult for whomthe petitioner had
provi ded care in her honme for the previous ten years. J.R is
a woman in her twenties who is severely devel opnental |y
di sabl ed. She has the nental capacity of a four year old and
very limted speech. The unrebutted testinony from one of
her case nmanagers is that she is incapable of understanding a

| egal oat h.
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A hearing in this matter was held on June 5, 2002.

Several witnesses for the Departnent offered hearsay testinony
that J.R told themthat bruises that had been observed on her
arm were caused by the petitioner hitting her. There were no
recordi ngs of any conversations or interviews with J.R The
Departnment al so offered testinony that J.R 's behavi or had
deteriorated the year previous to the allegations that are the
subj ect of these proceedings. There was al so unrebutted
testinmony that J.R frequently bruised herself as a result of
accidents and mi shaps. There was no allegation of any other

i nci dent of abuse or m streatnment by the petitioner. Al the
Departnent's witnesses (including J.R's nother) conceded that
the petitioner had provided good care for J.R for the ten
years that preceded this incident.

The Departnent concedes at the outset that it may not
rely solely on "hearsay" evidence to prove the allegations in
a disabled adult abuse record unless the alleged victimis
made "avail able to testify" pursuant to Rule 804a of the
Vernont Rul es of Evidence. Oherw se, the statenents are
excl uded as hearsay under V.R E. 804.

At the hearing on June 5, 2002, the Departnent did
attenpt to offer the "testinony” of J.R By agreenent of

counsel J.R was examned with only the parties' attorneys
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present in a room equipped with a one-way mrror from behind
whi ch the hearing officer and the parties could observe. Due
to an om ssion by the attorneys, this exam nation was not
recorded. The Departnent's attorney adm nistered an "oath",
but there was no indication that J.R wunderstood it. J.R

t hen becane upset and withdrawn al nost i medi ately. The
hearing officer observed that J.R, with sonme pronpting,
appeared to state that the petitioner "punched ne". However,
this was virtually the only responsive or intelligible
statenent she was able to make during the entire exam nation
The exam nation ended after about ten m nutes when J. R becane
upset and totally unresponsive.

No further evidence was taken (the petitioner did not put
on her case) after the hearing officer advised the parties
that he would rule that J.R had not been "available to
testify" wthin the nmeaning of the rules of evidence (see
infra). The Departnent agreed to continue the matter to
reconsider its position in light of the hearing officer's
ruling. The parties subsequently advised the hearing officer
that he should proceed with this recomrendati on.

The Human Servi ces Board has exhaustively exan ned the

scope of hearsay evidence adm ssible in abuse proceedi ngs.
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Fair Hearing No. 16,391. Muich of the discussion belowis
t aken verbatimfromthat case.

The Board is required by its own admnistrative rules to
follow the "rul es of evidence applied in civil cases by the
courts of the State of Vernont". Fair Hearing Rule 12. Those
rul es generally forbid the use of "hearsay"” testinony to try
to prove an allegation. "Hearsay" is defined in the Vernont
Rul es of Evidence as "a statenent, other than one nmade by the
declarant while testifying at the trial of hearing, offered in
evidence to prove the truth of the matter asserted". V.RE
801. In the context of abuse and negl ect hearings, "hearsay"
evi dence nost often takes the formof taped statenments of
all eged victins and the testinony and notes of therapists and
investigators offered to prove the fact of the all eged abuse.
Such evidence woul d be considered i nadm ssi bl e hearsay under
state evidentiary rules unless it was adm ssi bl e under sone
exception to the hearsay rule.

Because DAD has an obligation to protect elderly and
di sabl ed adults, and because such adults are frequently newy
traumati zed by repeating their allegations in a fornal
setting, the agency can be confronted with a dilema when it
tries to prove the facts it relied upon in entering findings

that would lead it to place a perpetrator's nane inits
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registry. It is often the case that there are no wtnesses to
t he abuse, no or inconclusive physical evidence of the abuse,
and no adm ssions of the abuse by the all eged perpetrator.
The crucial, and in many cases the only, evidence is the
statenent of the victim and under the formal rules of
evi dence, the only way those statenents can be taken into
evi dence (unless they are subject to an enunerated exception)
is through the direct testinony of the alleged victim

For many years the Board responded to this dilema by
i nvoki ng a special exception to the "hearsay rule” found in
its own admnistrative rules. The so-called "rel axed hearsay
rule” allows substitutions for the direct testinony of the
al l eged victimwhen the hearing officer determ nes that
following the formal rules would create an "unnecessary
hardshi p and the evidence offered is of a kind comonly relied
upon by reasonably prudent persons in the conduct of their
affairs”. Fair Hearing Rule 12. Under this relaxed rule,
whi ch was applied for over a decade, the Board typically found
that it was a hardship for the Departnent to produce the
all eged victimand adm tted sone ot her evidence in lieu of the
all eged victims testinony--nost comonly tape-recorded
statenents, and therapi st and investigator notes and

testinony. To be sure, this hearsay testinmony was subjected
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to rigorous scrutiny for trustworthiness and was often
ultimately rejected by the hearing officer. However, the
Board considered this a fair relaxation of the rule not only
because of this strict scrutiny of the hearsay but also
because the Departnent's burden of proof was not high ("a
preponderance of the evidence") and, nost inportantly, because
the | oss of property or liberty to the petitioner by being
listed in the registry was mininal.?!

About eight years ago, a challenge was nade to this
process through an appeal to the Suprene Court by a petitioner
who was found to have sexually abused two children based only
on hearsay evidence. Fair Hearing No. 11,766. In its
deci sion the Suprenme Court affirnmed that the Board could
correctly support a decision that sexual abuse occurred solely

t hrough the use of hearsay evidence. 1In re Selivonik 164 Vt.

383, 390 (1995).

For a few years thereafter the Board continued to use
this standard, believing that the Vernont Supreme Court had
approved it. However, in 1996, the Board, in a rare rejection

of the hearing officer's finding that the hearsay evidence

! Under the Vernont statutes, the registry finding can only be disclosed to
speci fic designees, and specifically cannot be disclosed for "enpl oynent
purposes, for credit purposes or to a |law enforcenent agency other than
the state's attorney." 33 V.S.A § 6911(c).
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offered in the case was unreliable, made a finding of sexual
abuse against a father of his child based solely upon hearsay
evi dence. That decision was appeal ed to the Suprene Court.
See Fair Hearing No. 13,720. The Suprene Court reinstated the
hearing officer's finding that the hearsay testinony had been
unreliable on the issue of whether the child had been telling
the truth and reversed the Board's denial of the expungenent.

Inre CM 168 Vt. 389 (1998). However, the Court went

further to decide an inportant issue raised by the appellant,
whi ch was the use of the "rel axed hearsay"” rule in proceedi ngs
i nvol vi ng sexual abuse allegations. The appellant in that
case argued that the Board should be subject to the
restrictions in Rule 804a, an evidentiary exception in the
Vernont Rul es of Evidence, even though the Board was not
specifically enunerated as an adm ni strative agency covered by
the rule. The Departnment (in that case, SRS) argued that the
Board should be allowed to continue to use its Rule 12 in

t hese cases. However, the Court agreed wth the petitioner
that the legislature intended to include all admnistrative
agencies in V.RE 804a. It "found no reason to exclude
expungenent proceedings fromthis general rule" and concl uded
that V.R E. 804a applied in determning the adm ssibility of

hearsay statements concerni ng abuse in an expungenent heari ng.
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V.R E 804a is quite different fromFair Hearing Rule 12
inthat it requires that the child or nentally inpaired adult
be made avail able at the hearing before the hearsay statenents

are allowed in:

RULE 804a. HEARSAY EXCEPTI ON; PUTATI VE VI CTI M AGCE TEN OR
UNDER; MENTALLY RETARDED OR MENTALLY | LL ADULT

(a) Statenents by a person who is a child ten years of
age or under or a nmentally retarded or nentally ill adult
as defined in 14 V.S.A Sec. 3061 at the tine of trial
are not excluded by the hearsay rule if the court
specifically finds at the tinme they are offered that:

(1) the statenents are offered in a civil, crimnal
or adm nistrative proceeding in which the child or
mentally retarded or nentally ill adult is a

putative victimof sexual assault L2

(2) the statenents were not taken in preparation
for a |l egal proceeding .

(3) the child or nentally retarded or nentally il
adult is available to testify in court or under Rule
8073
(4) the time, content and circunstances of the
statenents provide substantial indicia of
t rust wort hi ness.

Since the Suprene Court's ruling in CM, the Board has

applied this Vernont Rule of Evidence in all child and elderly

abuse cases, ruling that the Departnment of SRS or DAD cannot

2 There follows a long |ist of enunerated proceedings to which this section
applies. As the Suprene Court has already determined that this section
applies to expungenment proceedi ngs before the Board, it is not necessary
to list them

3 Rule 807 allows recorded under-oath testinony and testinony via two-way
closed circuit television (see infra).
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present hearsay evidence w thout making the child or nentally
di sabl ed adult available to testify. See Fair Hearings Nos.
16,391, 16,479 and 16,838. The Board has specifically ruled
in these cases that as the proponent of the hearsay statenents
it is the obligation of the Departnents to procure the
attendance of the child or nentally disabled adult w tness at
the hearing for purposes of cross-examnation. |[If it chooses
not to do so, all of the hearsay evidence—therapi st and
i nvestigator notes, testinony and other recorded statenents
made by the alleged victimoutside of the hearing-—s
di sallowed to prove the truth of the allegations.

This particular case is one of first inpression before
the Board as to the applicability of this rule when the
al l eged victimof abuse appears at a hearing, but is unable to
of fer conprehensible or neaningful testinony as a result of a
mental disability. |If the Board were operating under the
"rel axed hearsay"” rule (Fair Hearing Rule 12) the hearing
of ficer would be enpowered to find an unnecessary hardship on
this basis, admt the hearsay testinony and carefully
scrutinize it for reliability.

However, as noted in its nore-recent cases, Rule 804a
reflects a "strong legislative intention to safeguard the

right of confrontation [found in the Sixth Arendnment to the
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United States Constitution] while at the sanme tinme curing the
frequent problem of |ack of corroboration caused by the
traditional hearsay rules". V.RE 804a, Reporter's Notes.*
Thus, it nust again be concluded that allegations of abuse
made by di sabl ed adults are subject to proof through the
evidentiary rules and exceptions followed in the civil courts
of this state, and not to Fair Hearing Rule 12.

This | eaves the Departnent in this matter with no
adm ssi bl e evi dence upon which it can be found that the
petitioner ever hit and/or bruised J.R V.R E. 804(a)(4)
defines "unavailability" as "unable to be present or to
testify at the hearing because of death or then existing
physi cal or nmental illness or infirmty". As noted above,

ot her than stating that the petitioner "hit me", J.R could

4 The Sixth Anendnent does not actually apply to hearings before the Human
Services Board since they are not criminal prosecutions. However, since
non-crimnal proceedings were also included in Rule 804a the |egislature
must have felt that there is sone right to confrontati on of w tnesses even
inacivil case, presumably pursuant to the Fourteenth Amendnent due
process clause in the United States Constitution.
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not meaningfully or intelligibly answer any other question put
to her by the parties' attorneys.® Thus, it cannot be
concluded that J.R was "available to testify" as required by
V.R E. 804a(a)(3).°

Mor eover, as noted above, the Departnent did not record
any of the interviews with J.R that formthe entire basis of
its proffered hearsay testinony in this natter. The Board has
often held that a | ack of a contenporaneous record severely
underm nes the credibility and reliability of any hearsay
testimony considered in these proceedings. (See e.g., Fair
Hearing No. 16,424.) 1In this case, given JJR's limted
ability to verbalize, this onission is particularly critical.’
Therefore, it cannot be concluded that such testinony, even if
deened to be otherwi se adm ssible, has a "substantial indicia

of trustworthiness" required under V.R E. 804a(a)(4).

> Although it need not be ruled upon, this raises the possibility, if not
the likelihood, that this aspect of J.R's "testinony", even if sonehow
adm ssi ble, was well rehearsed and, therefore, less than fully credible.

6 Al'though the Board need not reach this issue, given J.R's extrenely
l[imted ability to verbalize and the unrebutted testimony and observations
of the hearing officer that J.R does not understand an oath to tell the
truth, it would have to be concluded that she was not "conpetent" to offer
testinmony within the meaning of V.R E. 601(b). Therefore, even if it can
be concluded that J.R was "available to testify", any testinony she can
be deenmed to have given in this matter woul d have to be stricken

" One of J.R's case managers testified that she helped "interpret" sonme of
J.R '"s answers during the interview with the DAD i nvestigator.
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ORDER

The Departnent’'s decision in this matter "substantiating”
the report of abuse by the petitioner is reversed.

HH#H#



